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IMCA and paid relevant person's representative roles

Introduction

This practice guidance describes the role of Independent Mental Capacity
Advocates (IMCAs) and paid representatives in the Mental Capacity Act
Deprivation of Liberty Safeguards (MCA DOLS). It is published by the Social Care
Institute for Excellence (SCIE), and the Association of Directors of Adult Social
Services (ADASS). It was developed by SCIE with contributions from the
Department of Health, ADASS and IMCA providers.

The document sets out:

¢ the requirements of the Mental Capacity Act 2005 (MCA)

e what should happen to comply with both the MCA Code of Practice, and the
DOLS Code of Practice

e what is a consensus on good practice.

The language used throughout this document identifies which of the above
applies. References are given to the relevant sections of the MCA and Codes of
Practice.

This document has been produced for:

supervisory bodies

managing authorities

independent mental capacity advocates (IMCAS)

paid relevant person’s representatives (paid representatives)
best interests assessors

mental health assessors.

This practice guidance will be helpful for anyone who is involved with people who
may be subject to the Deprivation of Liberty Safeguards, and who therefore need to
know when and how IMCAs and paid representatives should and could be involved.
Other people who would find this document useful include the person subject to the
DOLS, family members acting as the person’s representative, and staff working in
services where someone may be deprived of their liberty.

The guidance covers the legislation in both England and Wales.

Examples are given to show what IMCAs and paid representatives may do in
practice. They are based on real situations but have been changed to protect the
confidentiality of the people involved. Their aim is only to illustrate these roles and
so contain limited information about why an authorisation was sought. They should
not necessarily be seen as appropriate uses of the Deprivation of Liberty
Safeguards



IMCA and paid relevant person's representativeroles

Overview of the IMCA roles in the DOLS

There are a number of different IMCA roles involved in supporting and representing
people who may be subject to the Deprivation of Liberty Safeguards. These are set out
in Section 39 of the amended Mental Capacity Act 2005 (MCA). It is important to be
clear which role an IMCA is taking, as they are instructed for different reasons and
have different rights and responsibilities.

Briefly the roles are:

e Section 39A IMCAs are instructed when there is an assessment in response to
a request for a standard authorisation, or a concern about a potentially
unauthorised deprivation of liberty.

e Section 39C IMCAs cover the role of the relevant person’s representative
when there is a gap between appointments.

e Section 39D IMCAs support the person, or their relevant person’s
representative, when a standard authorisation is in place.

In this publication these IMCA roles are shortened to 39A IMCAs, 39C IMCAs and
39D IMCAs.

Supervisory bodies are responsible for making all these instructions, using form 11.

Who can take the IMCA roles?

In England local authorities are responsible for commissioning IMCA services: in
Wales it is local health boards. The commissioners can set the training and
qualification requirements for IMCAs. The Department of Health supported the
development of national qualifications in independent advocacy. This is provided
through City & Guilds. In addition to the IMCA module of the qualification, there is a
specific unit on the DOLS IMCA roles

It is good practice for IMCAs who undertake the DOLS roles to have met the
following criteria:

undertaken other IMCA roles successfully

successfully completed the IMCA module

had specific training on the DoLS IMCA roles

be working towards or have successfully completed the DoLS IMCA training
show evidence of continued professional development.


http://www.dh.gov.uk/prod_consum_dh/groups/dh_digitalassets/%40dh/%40en/%40pg/documents/digitalasset/dh_093680.pdf
https://www.adass.org.uk/mental-health-drugs-and-alcohol/public-content/new-dols-forms

IMCA and paid relevant person's representative roles

See SCIE Guide 31: Good practice guidance for the commissioning and
monitoring of Independent Mental Capacity Advocate (IMCA) services.

Advocates must present case work in order to complete units of the City & Guilds
advocacy qualification, so it is not possible for IMCAs to complete the course before
undertaking DOLS cases. The good practice commissioning guidance suggests
that those IMCAs who have not completed assessments should be supervised by
IMCAs who have.

Section 39A IMCAS

Introduction

Section 39A IMCAs may only be instructed when a standard authorisation is not
in place. There are two possibilities:

e A request has been made for a standard authorisation.
e A best interests assessor has been appointed by the supervisory body to
check whether a person is being unlawfully deprived of their liberty.

The 39A IMCA's role is to represent the person in the assessments which will be
carried out. In both cases the person should have no one appropriate to consult.
This means having:

'no person, other than engaged in providing care or treatment for P in a professional
capacity or for remuneration, whom it would be appropriate to consult in determining
what would be in P“s best interests' (MCA section 39A).

The MCA Code of Practice provides guidance about when a person who has
contact with family or friends may still need an IMCA (MCA Code of Practice,
Paragraphs

10.74-10.80).

In this document the two 39A IMCA roles will be referred to as:

e 39A IMCA (request for standard authorisation)
e 39A IMCA (assessment for a potentially unlawful deprivation of liberty).

How the supervisory body knows the person requires a
39A IMCA

When requesting a standard authorisation the managing authority (i.e. the care
home or hospital) is required to tell the supervisory body if the person has no one
appropriate to consult. This should be done on page 4 of the standard authorisation

form (form 1)


http://www.scie-test.org.uk/publications/guides/guide31/index.asp
http://www.scie-test.org.uk/publications/guides/guide31/index.asp
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Other people could and should make the supervisory body aware of the need for a
39A IMCA. For example, a best interests assessor may become aware of the
requirement for 39A IMCA representation before they complete their

assessment.

The need for a 39A IMCA for a potentially unauthorised deprivation of liberty may
be less clear. Good practice is for supervisory bodies to check when arranging this
assessment whether the person has anyone appropriate to consult.

The need for prompt instruction

The supervisory body should instruct 39A IMCASs as soon as it is aware that this is
required. Any delay could mean that the person is not provided with the
representation required under the Deprivation of Liberty Safeguards. This could affect
the lawfulness of any deprivation of liberty.

Best interests and mental health assessors should be alerted to the involvement of
IMCASs by the supervisory body — on their standard referral forms. Details must be
provided of 39A IMCAs, and also any 39C IMCA or 39D IMCA. This is because all of
these have a statutory role in the assessments and must have an opportunity to
make representations before the assessments are completed.

In some cases the supervisory body will need to instruct a 39A IMCA before details
of the assessor(s) can be included. As soon as details of the assessor(s) are known
they should be forwarded to the IMCA provider.

When a 39A IMCA is not required

There is no requirement to instruct a 39A IMCA if the request for the standard
authorisation is made when a standard authorisation is already in place. This is
because the person would be represented in the assessments for the new authorisation
by their relevant person“s representative (MCA Sections 39A (1) and (6)). There is an
exception if the new authorisation would not start before or immediately after the
existing authorisation ends (MCA Section 39B (7)). This is because the relevant
person’s representative does not have a role when an authorisation is not in place

Records for 39A IMCAs if an urgent authorisation is in place

Where a 39A IMCA is instructed and there is an urgent authorisation in place, the
managing authority is required to provide the 39A IMCA as soon as practical with
a copy of:

¢ the urgent authorisation (MCA paragraph 82(3)(a)), (form 1)
e arevised urgent authorisation if it has been extended by the supervisory body
(MCA section 85(6)), (form 1, page 7)



https://www.adass.org.uk/mental-health-drugs-and-alcohol/public-content/new-dols-forms
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e the reasons, if appropriate, why a request for an extension of an urgent
authorisation is declined by the supervisory body (MCA section 86(3)),

It is good practice for the supervisory body to provide these documents directly to
39A IMCAs to avoid any delay. They can be attached to the IMCA referral form (form

11).
When the 39A IMCA role ends

If a standard authorisation is granted the 39A IMCA role ends when the person’s
representative is appointed. After that the 39A IMCA may only stay involved if they are
making an application to the Court of Protection to challenge the authorisation (see
MCA, Schedule A1, Section 161). This includes the 39A IMCA seeking permission to
make an application to the Court of Protection as well as supporting the person to
make an application on their own behalf, for example as litigation friend. Before
deciding to take this action the 39A IMCA must discuss this with the person’s
representative.

When a standard authorisation is not granted the 39A IMCA may decide when to
withdraw and close their case

Section 39C IMCAs
When 39C IMCAs must be instructed

The 39C IMCA role can be understood as covering gaps (but not all gaps) in the
appointments of relevant person’s representatives. The role ends when another
relevant person’s representative is appointed.

39C IMCAs must be instructed when a standard authorisation is in place if:

e the appointment of a relevant person’s representative ends, and
e there is no one appropriate to consult who could represent the person’s
best interests.

39C IMCAs have the powers of the relevant person’s representative to demand a
review and non-means tested access to the Court of Protection. Instructing a 39C
IMCA allows people who are deprived of their liberty under the safeguards to always
have someone independent to represent their interests.

A 39C IMCA may be required, for example, in the following situations:

¢ If a sister appointed as a relevant person’s representative dies and there is no
other family member or friend who can represent the person.

e |If a paid relevant person’s representative changes jobs or moves to another
part of the country so is unable to continue in their role.


https://www.adass.org.uk/mental-health-drugs-and-alcohol/public-content/new-dols-forms
https://www.adass.org.uk/mental-health-drugs-and-alcohol/public-content/new-dols-forms
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Where there are good commissioning arrangements in place so that supervisory
bodies can appoint paid representatives promptly, the need for the 39C IMCA role will
be rare

39C IMCAs can't cover all gaps

The legislation does not allow for 39C IMCA instruction for all gaps. For example, any
gap before the appointment of the first relevant person’s representative. This is
because the condition of the appointment of a relevant person ending will not have
been met. In many of these situations the person will still have the involvement of a
39A IMCA because their role does not end until the appointment of the relevant
person’s representative. However, once an authorisation is granted the 39A role is
limited to deciding whether to challenge the authorisation. They do not have the
relevant person’s representative’s powers to demand a review or to have non-means
tested access to the Court of Protection.

If a family member is available to take over the relevant person’s representative role
from another family member the second condition: that there is no one appropriate
to consult, would also not be met

When the 39C IMCA role ends

The 39C IMCA role ends with the appointment of a relevant person’s
representative. After this point they no longer have the powers shared with all IMCA
roles or those specific to the 39C role.

If an authorisation ends before a representative had been appointed, the ongoing 39C
role depends on whether a further standard authorisation is granted. If one is granted
the 39C role continues without a new instruction being required. If a further standard
authorisation is not applied for, or is not granted, the 39C IMCA role ends at this point.
As an advocate they may still have significant concerns when an authorisation is no
longer in place: for example, if they believe the person is, or should still be, deprived
of their liberty. They may need to follow these up personally or by referring to another
advocate. If they follow these concerns up themselves they do not have the powers
held by IMCAs. (See section on When an authorisation ends).

Section 39D IMCASs

When 39D IMCAs must be instructed

39D IMCAs are only available when a standard authorisation is in place and the
person has an unpaid relevant person’s representative. (Paid representatives are
expected to understand their role and to provide the person with appropriate
support.)


http://www.scie-test.org.uk/publications/guides/guide41/when.asp
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Where a person has an unpaid representative, a 39D IMCA must be instructed if:
e The person asks the supervisory body for the support of a 39D IMCA.
e Their representative asks the supervisory body for the support of a 39D
IMCA.
e The supervisory body believes that the person or their representative
would benefit from the support of a 39D IMCA.

On the form 11, the reasons for 39D instruction are broken down into:

e The person who is deprived of liberty has an unpaid representative who has requested the
support of an advocate
The relevant person will benefit from the support of an advocate

o The relevant person’s representative will benefit from the support of an advocate

e Without the help of an IMCA, the person / RPR would be:
o unable or unlikely to apply to Court or request a review or
o they have already have failed to do so when it would have been reasonable

to.

It is the responsibility of the managing authority to explain the option of the support
of a 39D IMCA to both the person and their representative at the start of an
authorisation. The managing authority will only be in a good position to do this if they
are themselves clear about the role of the 39D IMCA.

Good practice is for supervisory bodies to instruct 39D IMCAs at the start of all
standard authorisations where a person has a family member or friend appointed as
their representative. This gives the person and their representative the opportunity
to meet a 39D IMCA and so that they are in a better position to decide if they need
the support of one at that point, or sometime in the future.

Example of 39D IMCA support

A standard authorisation for two weeks was granted to enable Pete who had learning
disabilities to receive treatment which he was resisting in hospital. Pete had consumed
dangerous levels of alcohol and his life was seriously at risk. His mother was appointed
as his relevant person’s representative. When the supervisory body granted the
authorisation they instructed a 39D IMCA to meet Pete’s mother who was very
confused and distressed about what was happening to her son. The IMCA took time to
explain what the authorisation meant and what powers the mother had as Pete’s
representative. This reassured her that what was happening was in Pete’s best
interests.

The treatment resulted in Pete regaining his capacity to make decisions about his
continued treatment. He accepted he needed help and referred himself for
ongoing support when he returned home.

(Example provided by East Lancashire Advocacy Service)


https://www.adass.org.uk/mental-health-drugs-and-alcohol/public-content/new-dols-forms
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When the 39D IMCA role ends

It is not expected that, once instructed, 39D IMCAs will stay involved until the person
is no longer deprived of their liberty under a standard authorisation. 39D IMCAs
should consider when to end their involvement while an authorisation is still in place.
In making this decision the IMCA will want to consider whether:

e the person and/or their representative understands the authorisation as
well as their rights of access to reviews, the Court of Protection and 39D
IMCAs

e the person and/or their representative need support while accessing their
rights to a review or access to the Court of Protection

e the IMCA is seeking a review or is making an application to the Court of
Protection.

It is good practice for 39D IMCAs to end their involvement if no formal action is being
taken. In addition to reviews and access to the Court of Protection, formal action
would include complaints, safeguarding adults procedures, or a further application for
a standard authorisation. 39D IMCAs should avoid keeping cases open just in case
there will be formal action or until the standard authorisation ends.

When informing the supervisory body that they have closed the case it is good
practice for the IMCA to advise when further 39D instructions may be required, e.g. to
support the person and/or their representative during a request for any further
standard authorisations.

39D IMCAs may wish to give the person and/or their representative their contact
details so they can be contacted directly to provide further IMCA support. If this
happens the IMCA provider must ensure that the supervisory body makes a
further 39D IMCA instruction. Such an arrangement should be agreed with the
supervisory body in advance, for example through an engagement protocol, or set
out in the IMCA service contract.

Like the 39C IMCA role, once a person is no longer subject to a standard
authorisation, the 39D IMCA role ends. If the advocate still has significant concerns
they may need to follow these up personally (without IMCA powers) or by referring
to another advocate. (See section on When an authorisation ends.)

Instruction by the supervisory body

Records to be provided by the supervisory body

Where there is a request for a DoLS authorisation supervisory bodies should
provide any 39A, 39C or 39D IMCA involved with:

e acopy of the request for the standard authorisation (form 1)
e copies of relevant care plans and assessments.


http://www.scie-test.org.uk/publications/guides/guide41/when.asp
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Deciding which IMCA provider should be instructed

The MCA Code of Practice says the IMCA service to be instructed is the one which
‘works wherever the person is at the time that the person needs support and
representation’ (MCA Code of Practice, Paragraph 10.12). It is not dependent on
the location of the supervisory body.

For all the IMCA DOLS roles the IMCA provider instructed will be the one which covers
the area where the person is staying. For the 39A IMCA role this may not be where the
proposed deprivation of liberty will take place if the plan is to move the person. For the
39C and 39D IMCA roles it will be where the person is being deprived of their liberty.

Where a 39D IMCA is instructed to support a relevant person’s representative
who lives in a different area to where the person is deprived of their liberty,
supervisory bodies may wish to instruct the IMCA service which covers the area
where the representative lives.

However, it is good practice to instruct the IMCA service where the person is
being deprived of their liberty because:

e Even if instructed to support the representative the 39D IMCA must still meet
the person where ‘practical and appropriate' (IMCA regulations). This is
because the role of the 39D IMCA (as set out in section 39D of the amended
MCA) is the same regardless of the reason for the instruction.

e The representative has to have regular contact with the person. The IMCA
could arrange meetings with the representative to fit in with this contact.

e |t will probably be easier for the IMCA to provide support to the representative
over the phone; it may not be easy to contact the person by phone.

See ‘Which local authority is responsible for commissioning?’ in ADASS/SCIE Guide 31:

Goof practice guidance for the commissioning and monitoring of Independent Mental
Capacity Advocate (IMCA) services



http://www.opsi.gov.uk/si/si2006/20061832.htm
http://www.dh.gov.uk/prod_consum_dh/groups/dh_digitalassets/%40dh/%40en/%40pg/documents/digitalasset/dh_093680.pdf
http://www.dh.gov.uk/prod_consum_dh/groups/dh_digitalassets/%40dh/%40en/%40pg/documents/digitalasset/dh_093680.pdf
http://www.scie.org.uk/publications/guides/guide31/issues/localauthorities.asp
http://www.scie.org.uk/publications/guides/guide31/issues/localauthorities.asp
http://www.scie.org.uk/publications/guides/guide31/issues/localauthorities.asp
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DoLS IMCA roles and other IMCA roles
Introduction

The deprivation of liberty safeguards extended the IMCA roles. The original roles relate
to decisions about accommodation, serious medical treatment, care reviews and
safeguarding adults. IMCAs must be instructed to undertake each role by someone
who is authorised to do so by the relevant local authority or NHS body. Where an IMCA
is undertaking more than one role with an individual, they must be specifically
instructed to do each of these by the appropriate body/bodies.

Example of the need for specific instruction

An IMCA has been instructed by a local authority for an accommodation decision. It
becomes apparent that the person could be deprived of their liberty in the home that it
is proposed they move to. This IMCA cannot take on the 39A IMCA role if a standard
authorisation is requested unless they have been instructed to do so by the supervisory
body.

Accommodation decisions

Standard authorisations are in part a decision about where someone should live.
There may be some overlap with IMCA instructions for accommodation decisions for
those people with no one appropriate to consult. The MCA was amended to remove
the requirement for an IMCA instruction for an accommodation decision in the
following situations.

e |If a proposed move is subject to a request for a standard authorisation under
the Deprivation of Liberty Safeguards, there is no need to instruct an IMCA
specifically for the accommodation decision. This is because the person is
entitled to a 39A IMCA if there is no one appropriate to consult (amended
MCA, Sections 38(2)A, 39(3)A).

e After a standard authorisation is in place, any further accommodation changes
where the person will also be subject to a standard authorisation will not require
an IMCA to be instructed. This is because the person should be represented by
their relevant person’s representative (MCA, Section 39A(6)). (This includes
when this role is being covered by a 39C IMCA).

An IMCA is unlikely to be required for decisions about where a person should stay
immediately after an authorisation for a deprivation of liberty ends. This is because the
relevant person’s representative (whether paid or otherwise) is not considered as
providing care or treatment in a professional capacity (MCA, Sections 38(10), 39(7)).
They are expected to provide independent representation for this accommodation
decision. If a decision about where the person should stay happens some time after
the authorisation ends, an IMCA may need to be instructed because the
representative’s role will have ended with the authorisation.

10
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Serious medical treatment decisions

Having a paid relevant person’s representative, 39A, 39C or 39D IMCA does not
change a person’s eligibility for an IMCA to be instructed for any serious medical
treatment decisions.

Example of when SMT instruction needed

If a person, who has a paid relevant person’s representative and is currently under

a standard authorisation, needs inpatient treatment for cancer, an IMCA must be
instructed if they lack capacity to make the decision themselves and they have no
family or friends who it is appropriate to consult. The IMCA for the serious medical
treatment decision must be instructed regardless of whether the person may also need
to be deprived of their liberty while in hospital.

Care review and safeguarding adults’ instructions

The option to instruct an IMCA for care reviews and safeguarding adults applies
regardless of the availability of a person’s representative, 39A, 39C or 39D
IMCA.

It is good practice for local authorities and NHS bodies to involve the relevant
person’s representative in care reviews that happen while the person is subject to a
standard authorisation: it is unlikely that instructing an IMCA for a care review would
benefit the person.

The safeguarding manager making a decision about the benefit of instructing an
IMCA where there is a relevant person’s representative (whether paid or not) should
consider:

e The opportunity for the representative to be fully involved in the safeguarding
adult process,
e Whether there may be a conflict of interests for the person’s representative.

In cases where there is concern about the representative’s ability to represent
the person’s views and wishes, it may be desirable to instruct an IMCA.

Where a 39A, 39C or 39D IMCA is involved and safeguarding adults' procedures are
being followed, it should not be assumed that this IMCA will support and represent
the person for the safeguarding procedures, even when the IMCA has raised the
alert. If the safeguarding manager believes that involving an IMCA will benefit the
person it is good practice to instruct an IMCA specifically for the safeguarding adult’s
process. In most cases it would be best if the same IMCA undertakes this role.

See SCIE Guide 32: Practice guidance on the involvement of Independent Mental
Capacity Advocates (IMCAs) in safeguarding adults.

11
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IMCAs and multiple advocacy roles

The MCA Code of Practice supports advocates taking more than one role with an
individual (MCA Code of Practice, Paragraph 10.80). This may benefit the person
because they don’t have to deal with different advocates for different issues.
Examples include:

e A paid relevant person’s representative who meets the appointment criteria for an
e IMCA is instructed for a serious medical treatment decision.
¢ An IMCA instructed for a safeguarding adult issue may also represent the
person as a 39A IMCA if one outcome of the process is to request a standard
authorisation.
e An advocate is appointed as a paid relevant person’s representative
after undertaking the 39A IMCA role.

IMCA providers should seek the views of the person when making such decisions. To
protect the independence of advocacy services, supervisory bodies and other
instructing bodies should not try to influence who is appointed as the person’s IMCA.
See ‘Supporting the independence of the IMCA service’ in ADASS/SCIE Guide 31.:
Good practice guidance for the commissioning and monitoring of Independent Mental
Capacity Advocate (IMCA) services.

Assessors working with IMCASs
How assessors know an IMCA is or should be involved

Best interests and mental health assessors should be made aware of the involvement
of any 39A, 39 C or 39D IMCA by the supervisory body, on their standard referral
forms. In some cases the supervisory body may appoint assessors before having
information about any IMCA involved. If this happens the supervisory body should pass
the IMCA’s details to the assessors as soon as they are available.

Responsibility of assessors to identify the need for an IMCA

Assessors with their specialist knowledge of the Deprivation of Liberty Safeguards
have a professional responsibility to be alert to situations when IMCAs must or could
be instructed. In such cases they should inform the supervisory body. Failing to instruct
an IMCA could mean a deprivation of liberty is unlawful because the person will have
been denied one of their legal safeguards. Assessors should not complete any
assessment without considering whether there should be IMCA input.

39A and 39C IMCAs

There is a particular responsibility for the best interests assessor carrying out the best
interests assessment to identify whether an IMCA should be instructed. This is
because if they are deciding whether depriving the person of their liberty is in their best

12
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interests they have a duty: 'if it is practical and appropriate to consult.... anyone
engaged in caring for the person or interested in their welfare' (MCA, Section 4).

The best interests assessor at this stage should be very aware if there 'is no person,
other than one engaged in providing care or treatment for P in a professional capacity
or for remuneration, whom it would be appropriate to consult in determining what would
be in P’s best interests' (MCA, Sections 39A(1)b & 39C(1)c).

This could lead to the instruction of a 39A IMCA if there is no standard authorisation
in place. A 39C IMCA instruction is possible if there is a gap in the appointments of
representatives. Neither of these is required if there is a relevant person’s
representative.

39D IMCAs

Where assessments are carried out as part of a review, or for a subsequent standard
authorisation, assessors should be aware of the option of 39D IMCA instruction. This
is only possible if the person has an unpaid representative. An assessor may believe
that either the person or their representative would benefit from the support of an
IMCA during the review. It would be good practice for an assessor to:

e remind the person or their representative of their right to request a 39D IMCA
e contact the supervisory body to recommend they use their discretion to instruct a
39D IMCA.

The assessor may choose to delay completing the person's assessment until 39D IMCA
support has been provided.

Representations from IMCAs and paid representatives
to assessors

Best interests assessors or mental health assessors are required to take into
account any information given or submissions made by IMCAs and paid
representatives (Section 132 of the amended MCA). This could include:

e meetings or phone conversations with the
assessor emails to the assessor
e a written report.
IMCASs or paid representatives are not required to provide written reports to assessors.
However it is good practice for a written report to be given to the best interests
assessor before they complete the best interests assessment.
Assessors may work with IMCAs or paid representatives in three situations.

1. When assessments are undertaken in relation to a request for a
standard authorisation.
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This could be because:

e a 39A IMCA is instructed for a first standard authorisation (i.e. when a
standard authorisation is not currently in place)

e a 39C or 39D IMCA have been instructed for an existing
authorisation

e a paid representative is appointed for a current authorisation.

2. When assessments are undertaken as part of a review of a standard
authorisation. This could be either a 39C or 39D IMCA. For example, a 39D IMCA
may have supported the relevant person'’s representative to ask for a review.

3. When a best interests assessor is appointed to investigate whether someone is
being deprived of their liberty without authorisation.

This would be a 39A IMCA instructed where the person has no one appropriate
to consult.

Agreeing timescales

For each assessment it is good practice for the assessors, IMCAs and
paid representatives to be clear as soon as possible about:

e whether the IMCA or paid representative plans to make
representations. (For some assessments this may not be required),
e the deadline for the IMCA's or paid representative's representations.

This is to make sure they have the opportunity to provide input before the assessment
is completed.

Particularly where there is an urgent authorisation in place, there will be pressure on
assessors and IMCAs to undertake their statutory role within the time allowed. All
parties should respect their colleagues' time constraints when negotiating when
representations need to be submitted.

Resolving concerns

It is good practice to have open discussions between IMCAs, paid representatives and
assessors during the assessment process. The assessor is responsible for the
assessment but IMCAs and paid representatives may make representations which
may inform or question the potential outcome of an assessment.

For example, in a mental capacity assessment an IMCA may provide information which
suggests that the person does or does not have capacity. Similarly, the IMCA may
present facts to the best interests assessment which they believe should be
considered when deciding whether the deprivation of liberty would be in the person’s
best interests.
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If the representations made by the IMCA or paid representative do not support the
potential outcome of the assessment, the assessor should try to address these
before completing the assessment. The supervisory body cannot change the
outcome of an assessment once it is completed.

The DOLS Code of Practice gives the following guidance:

'Differences of opinion between an IMCA and an assessor should
ideally be resolved while the assessment is still in progress.

Where there are significant disagreements between an IMCA and
one or more of the assessors that cannot be resolved between
them, the supervisory body should be informed before the
assessment is finalised. The supervisory body should then

consider what action might be appropriate, including perhaps
convening a meeting to discuss the matter. Wherever possible,
differences of opinion should be resolved

informally in order to minimise the need for an IMCA to make an
application to the Court of Protection. However, an IMCA should not
be discouraged from making an application to the Court of Protection
should they consider it necessary.' (DOLS Code of Practice,
Paragraph 3.25).

An alternative to pursuing action in the Court of Protection is for IMCAs or paid
representatives to make a formal complaint. This may be appropriate if their
concerns are about the assessment process rather than the outcome. Formal
challenges are likely to be either:

e the assessor did not give due regard to the representations made, or
e the assessor did not give the IMCA or paid representative reasonable
opportunity to contribute to the assessment.

Where it is not possible for the assessor to resolve the concerns of an IMCA they
should put in writing how they have considered the views of the IMCA (MCA Code of
Practice, Paragraph 10.14). This can be included in the 'reason for opinion’ sections
in the standard forms that the assessors complete. It is good practice to address the
unresolved concerns of paid representatives in the same way.

For example, an IMCA may say that in their view the restrictions imposed suggest the
person is being deprived of their liberty with reference to previous case law. If the best
interests assessor concludes that the person isn’'t being deprived of their liberty they
should explain why they have taken a different view in relation to the restrictions. This
would show the IMCA that they have taken their representations into account and
could avoid the need for a formal challenge.

The most likely areas of disagreement between assessors and IMCAs or
paid representatives are:

e whether or not restrictions do represent a deprivation of liberty
e whether the deprivation of liberty will be in the person’s best
interests
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e whether the person has capacity to make a decision about where they
should be accommodated to receive the appropriate treatment and care.

Records and reports
Access to records for IMCASs and assessors

IMCAs and assessors have similar rights of access to records in undertaking their roles.
They can:
They can:
‘at all reasonable times, examine and take copies
of: (i) any health record,
(ii) any record of, or held by, a local authority and compiled
in connection with a social services function, and
(i) any record held by a person registered under Part 2 of the
Care Standards Act 2000 or Chapter 2 of Part 1 of the Health
and Social Care Act 2008
...which are relevant to their investigations'(MCA, Sections
35(6) and 131, amended by Section 17 of the Health and Social
Care Act 2008 (Consequential Amendments No.2) Order 2010).

A critical difference is that with IMCASs it is the holder of the record who decides what
is relevant, whereas assessors can decide for themselves what is relevant.

When sharing records between IMCAs and assessors care must be taken to clarify the
basis on which they are shared. For example, where an assessor is carrying out their
function as an employee of a local authority, the IMCA may use their right to request
relevant records from the assessor. Similarly, an assessor could take copies of
relevant health or local authority records that the IMCA has on file.

Records may also be shared with the consent of the person, or in their best
interests where they lack capacity to make this decision. For example, if an IMCA
copied a document which was relevant to an assessment from a person’s file from
where they lived, they could share this on a best interests basis with an assessor —
if the person lacked the capacity to make a decision about sharing the information.

Access to records for paid representatives

Relevant person’s representatives (whether paid or not) do not have similar rights of
access to relevant records. They can however ask for, and receive, copies of any
record on a best interests basis if the person lacks the capacity to make this decision.
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Assessment reports

The supervisory body is required to provide any paid representative, 39A IMCA or 39C
IMCA involved with copies of any assessments completed. This includes assessments
undertaken:

e toidentify a potential unlawful deprivation of liberty

e as part of the assessment process for a standard
authorisation

e as part of a review.

Whilst there is no statutory requirement for 39D IMCAs to receive copies of
assessments, it is good practice for supervisory bodies to provide them on request.
Assessors may provide copies of their completed assessments directly to an IMCA or
a relevant person’s representative.

IMCA reports

For all DOLS instructions IMCAs are required to provide a report to the

supervisory body. If an assessor or anyone else wishes to see this report it is

good practice to request this from the supervisory body rather than directly from

the IMCA.

It is also good practice for IMCAs to provide a written report for the best interests
assessor before they complete the best interests assessment. On occasion a written
report may be required for another assessment. If anyone other than the relevant
assessor wishes to access these reports they may be shared on a best interests
basis.

IMCASs and assessments
Introduction

IMCAs will have a different level of involvement in the six different assessments.
Sometimes there will be no involvement other than to tell the assessor that they will

not be making representations. It will also vary depending on the person they are
representing. For example, they may have little to offer to the mental capacity
assessment if there are no disputes about the person’s capacity on issues relating to
the deprivation of liberty. However, they may wish to provide a written report if there are
disputes, such as the person they are representing challenging the suggestion that they
can’'t make their own decisions.

Assessors and IMCAs should not assume there is a common understanding about
whether and when the IMCA will make representations for any assessment. It is

good practice is to make contact early in the process to clarify these things. Some
IMCA providers use a standard letter to the assessors to do this (see Appendix A).
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Good practice for IMCA involvement and making representations for each type of
assessment is described below. This is also good practice for paid
representatives.

Age assessment

This assessment is made by a best interests assessor. The only time IMCAs may
want to contribute to this assessment is when it has not been possible to establish a
date of birth with formal records and the person may be under 18.

It is good practice for the assessor to tell the IMCA if they are having to decide
whether the person is under or over 18 based on their appearance and life history.
Otherwise they may complete their assessment without any input from any IMCA
involved.

Mental health assessment

This assessment is made by a mental health assessor. It is a medical diagnosis to
see whether the person has a mental disorder. Without medical training it is unlikely
that IMCAs will be able to contribute anything to this assessment. The assessor may
complete the assessment without any input from any IMCA involved.

The mental health assessor must consider how the mental health of the person being
assessed is likely to be affected if deprived of their liberty, and report their
conclusions to the best interests assessor. This is the only time when one of the six
assessments may influence another assessment. IMCAs will need this information to
support their representations in the best interests assessment, and may want to
discuss it with the mental health assessor.

Eligibility assessment

This assessment can be made by a best interests assessor if they are an
approved mental health professional, or by a mental health assessor if they are a
Section 12 doctor.

There are two parts to this assessment. The first is to see if the authorisation would
conflict with an existing requirement of the Mental Health Act 1983. The second part
checks whether there should be an application for detention under the Mental

Health

Act 1983 rather than depriving the person of their liberty using a standard
authorisation. This is especially relevant for people receiving treatment for their mental
disorder in hospital.

IMCASs will have little need to make representations to the first part of the eligibility

assessment because any conflict with an existing requirement of the Mental Health
Act 1983 should be obvious to an assessor who has expertise in this area.
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The IMCA may wish to make representations for the second part, but only if the
managing authority is a hospital. These are likely to be in relation to whether the
person is objecting to treatment, or whether the person will be receiving any treatment
for mental disorder.

In cases where there may be an objection to treatment for mental disorder in hospital
it is good practice for the eligibility assessor to give the IMCA the opportunity to make
their representations, prior to concluding their assessment.

No refusals assessment

This assessment is undertaken by a best interests assessor. It looks at whether the
authorisation would conflict with an advance decision to refuse treatment or a
decision made by an attorney or deputy.

Where treatment is proposed the IMCA may help the assessor to find out whether an
advance decision to refuse treatment has been made. They may do this by talking to
the person, or other people involved. The IMCA might also find an advance decision
to refuse treatment when they examine records.

The ability of a person to make an advance decision to refuse treatment should be
considered. For example, some people with severe learning disabilities may never
have had the capacity to make an advance decision to refuse treatment.

Where an advance decision to refuse treatment has been found the IMCA may wish
to make representations about whether this is valid or relevant to the treatment which
is proposed.

The IMCA will not usually need to be involved with deciding whether an authorisation
would conflict with a decision of an attorney or deputy. This is because where an
attorney or deputy has decision-making power over any aspect of the deprivation of
liberty, the person is unlikely to be eligible for the support of either a 39A or 39C
IMCA (See amended MCA, Section 40(1)). In such a case the best interests assessor
will probably talk directly to the attorney or deputy.

In the case of a no refusals assessment where treatment is involved, it is good practice
for the assessor to allow time for both themselves and the IMCA to find out whether the
person has made an advance decision to refuse treatment. Where an advance decision
is found the assessor should give the IMCA an opportunity to make representations with
regard to its validity or applicability

Best interests assessment

IMCAs will always want to contribute to best interests assessments. Before concluding
the assessment the best interests assessor should check whether the IMCA wishes to
make any final representations. It is also good practice for the IMCA to submit a written
report to the assessor before the assessment is finished.
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In their report to the supervisory body best interests assessors must include details of
everyone they have consulted in carrying out the assessment. The best interests
assessor should take care to include details of any 39D IMCA they have consulted.
This is because the supervisory body will then be statutorily required to provide the
39D IMCA with details of the outcome of the assessment process, including a copy of
the standard authorisation if granted. These must always be provided to any 39A or
39C IMCA involved (MCA, Sections 57(2) and 58(2)).

Particularly where there is an urgent authorisation in place there will be significant time
pressures on both the assessor and the IMCA. There is also a risk that both the IMCA
and the assessor will be asking the same people similar questions, putting an
undesirable burden on the person being assessed and also on staff (see DOLS Code
of Practice, Paragraph 4.17). Good practice is for the assessor and IMCA to consider
sharing tasks: interviewing people together, for example, or deciding who will interview
who.

This best interests assessment can be considered in five distinct parts:

1. Is there a deprivation of liberty?

IMCAs may wish to make representations as to whether restrictions amount to a
deprivation of liberty. This includes 39A IMCAs instructed for a potential unlawful
deprivation of liberty.

Good practice is for IMCAs to make reference to the factors identified in the DOLS
Code of Practice (Paragraph 2.5) or case law, when making representations. For
example, saying that the person needing always to go out with staff suggests they
are

‘under continuous supervision and control'.

Both the assessor and IMCA should be alert to a potentially inappropriate use of the
Deprivation of Liberty Safeguards. This includes cases where the restrictions are
primarily to prevent contact with a named individual where there is a risk of harm
(see MCA Code of Practice, Paragraph 8.28, and DH briefing on DOLS 2010).

2. Are the restrictions in the person’s best interests?
The DOLS Code of Practice (Paragraph 4.61) identifies the following factors to
be addressed in this part of the assessment:

¢ Whether any harm to the person could arise if the deprivation of liberty does
not take place?

e What that harm would be?

e How likely that harm is to arise (i.e. is the level of risk sufficient to justify a
step as serious as depriving a person of liberty)?

e What other care options there are which could avoid deprivation of liberty?

o If deprivation of liberty is currently unavoidable, what action could be
taken to avoid it in future?
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Both the assessor and the IMCA will need to consider the mental health assessor’s
views about how the person being assessed is likely to be affected by being deprived
of their liberty. If the proposed care would involve the person being moved, then both
should consider the impact of the upheaval and of the journey itself on the person.

Where the assessor concludes that the person is, or would be deprived of their liberty
but this does not represent their best interests, they are expected to provide written
information to commissioners and care providers, to help them decide on future
action. It is also recommended that they discuss possible alternatives with care
providers during the assessment process (DOLS Code of Practice, Paragraph 4.23).
IMCASs will probably want to be involved in any such discussions. (See The person’s
treatment or care does not reflect their best interests.)

3. Conditions

The best interests assessor may recommend that conditions should be attached to the
authorisation. IMCAs may suggest conditions which will benefit the person, rather than
just respond to any proposed by the assessor.

The assessor and IMCA should both be aware of the guidance in the DOLS Code of
Practice on the setting of conditions (Paragraphs 4.74 and 4.75):

"... they may make recommendations around contact issues, issues
relevant to the person’s culture or other major issues related to the
deprivation of liberty, which — if not dealt with — would mean that the
deprivation of liberty would cease to be in the person’s best interests.
The best interests assessor may also recommend conditions in order
to work towards avoiding deprivation of liberty in future. But it is not
the best interests assessor’s role to specify conditions that do not
directly relate to the issue of deprivation of liberty.

Conditions should not be a substitute for a properly constructed care
plan. In recommending conditions, best interests

assessors should aim to impose the minimum necessary constraints,
so that they do not unnecessarily prevent or inhibit the staff of the
hospital or care home from responding appropriately to the person’s
needs, whether they remain the same or vary over time.’

The Code of Practice also says that it is good practice for the best interests assessor
to discuss any proposed conditions with the relevant personnel at the home or hospital
before finalising the assessment (Paragraph 4.75). This would help to clarify whether
the conditions recommended could be met by the managing authority — which may
also be a concern for the IMCA.

The best interests assessor may conclude that the deprivation of liberty would only be
in a person’s best interests if the supervisory body sets specific conditions when
granting the standard authorisation. An IMCA may have a similar view. If this is the
case the IMCA should put this in writing: both to the assessor before they complete
their report and the supervisory body before they make their decision about conditions.
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4. Duration

The best interests assessor must suggest the duration of a standard authorisation if
this is to be granted (up to a maximum of one year). IMCAs may make
recommendations about the length of an authorisation: this could be longer or shorter
than the time being considered by the assessor.

Once the assessment is complete, the IMCA may decide to make representations on
the duration of authorisation directly to the supervisory body. However, they should
remember that the supervisory body cannot grant an authorisation for a period longer
than that recommended by the best interests assessor.

5. Person’s representative

Where possible, the best interests assessor should recommend someone to be
appointed as the relevant person’s representative in an unpaid capacity (i.e. a
family member or friend).

Because 39A IMCAs are involved when the person has 'no one appropriate to

consult' they will rarely be in a position to comment on the suitability of a family
member or

friend to take on the person’s representative role. They should still try and find someone
who could undertake this role in either a paid or unpaid capacity. For example, an IMCA
may identify an ex staff member who has maintained an interest in the person’s welfare.
IMCAs may wish to share their views on the choice of a paid representative with both
the best interests assessor, and the supervisory body. This could include the skills the
representative should have such as speaking the person’s first language, for example.
The IMCA could suggest someone already known to the person who could undertake
the role if contracted to do so. For example, a non-statutory advocate who already has
a good rapport with the person.

Best interests assessors and IMCAs should be aware of the recent Department of
Health advice on the choice of the person’s representative:

'10. Paragraph 7.17 of the Deprivation of Liberty Safeguards
supplement to the Mental Capacity Act 2005 Code of Practice
states:

“It should not be assumed that the representative needs to be
someone who supports the deprivation of liberty.”

11. The Department is aware of a number of cases where family
members have not been selected to be the RPR where they have
not been supportive of the deprivation of liberty. That alone is not
grounds for not selecting them for the role. Best interests assessors
need to assure themselves that the individuals in question are
inappropriate for other reasons, which may include that they simply
do not wish to take on the role.
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12. Both the person “P” now deprived of his or her liberty and his or
her RPR have an automatic non-means tested right of appeal to the
Court of Protection. Where a family member is not selected to be the
RPR and they wish to challenge the authorisation they can only
apply to the Court, for a best interests determination and incur the
costs of such an application.

13. Sometimes the MCA DOLS authorisation is the culmination of a
lengthy dispute between the family and an NHS Trust or local
authority about where the person should live. Paragraph

8.28 of the Mental Capacity Act 2005 Code of Practice states that a
“court decision might be appropriate” where “there is a major
disagreement regarding a serious decision (for example, about
where a person who lacks capacity to decide for themselves should
live)”

14. Such disputes, which cannot be otherwise resolved, will
require the “last resort” determination of the Court rather than
being resolved via the Safeguards.’

See When a paid representative should not have been appointed for
the action paid representatives or 39C IMCAs should take if they are
concerned that a suitable family member or friend has not been
given the representative role.

Mental capacity assessment

The mental capacity assessment can be undertaken by a best interests assessor, or
a mental health assessor. The assessment is to establish whether the person has
capacity:

'to decide whether or not they should be accommodated in the
relevant hospital or care home for the purpose of being given the
relevant care or treatment’. (MCA, Schedule Al, Section

15).

Even if a person has the capacity to make this decision, it could still be a difficult
decision for them to make. Where there is doubt about a person’s capacity the time
allowed for the assessment must allow for this. For example, if the person changes
their mind this should not be seen as proof of a lack of capacity.

The IMCA should ensure that the person is given every possible support to enable
them to make their own decision (MCA, Code of Practice, Paragraph 10.20).
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The IMCA is unlikely to be able to decide whether they need to make representations
for a mental capacity assessment until they have met the person. It is good practice
for assessors to ensure that the IMCA has the opportunity to meet the person before
the assessment is completed. Where there is uncertainty about the person’s capacity it
would be good practice (where practicable and appropriate) for the assessor to invite
the IMCA to be present during the assessment. This would provide an opportunity for
a useful and informed discussion before the assessment is finished. It could also be
easier for the person who otherwise is likely to be asked similar questions at different
times by the IMCA and assessor.

The mental capacity assessment is one of the most common areas of disagreement
between assessors and IMCAs. Efforts should be made to resolve these
disagreements before the assessment is completed (see 'Resolving concerns'in
this document).

If the IMCA has concerns about the potential outcome of the mental capacity
assessment it is good practice to put these in writing. It should not be assumed
that IMCAs will be more likely that the assessor to view the person as having
capacity.

Example of 39A IMCA involvement in the assessment process

An application for a standard authorisation was made for Sheila who at the time was
an informal patient on a mental health ward. Restrictions were thought necessary after
a number of assaults on staff. Sheila had been assessed as being ineligible for
detention under the Mental Health Act 1983.

The 39A IMCA met with Sheila after a risk assessment. They were surprised by how
articulate Shelia was and how well she was able to talk about why restrictions were
being suggested. After the meeting they spoke to the assessor doing the mental
capacity assessment. The assessor had by this time also met Sheila but had formed a
view that she lacked capacity regarding the restrictions. The assessor explained that
in their meeting Sheila had shown little awareness of having a mental disorder and
was unable to retain information relating to why the restrictions were being suggested.

The IMCA asked for the opportunity to meet Sheila again before the assessor
concluded their assessment. During this second meeting the IMCA found that the
assessor had good reason to question Sheila's capacity. They wrote a report for this
assessor setting out the things that Sheila had said which both supported and
challenged an assessment that she lacked capacity. The IMCA also told the
assessor that they would not challenge a conclusion that Sheila lacked capacity.

An authorisation was granted when all assessments were returned positive. This was

set for three weeks by which time it was expected that Sheila would have moved into

a care home. A request was made for a standard authorisation in advance by the care
home.

(Example provided by East Lancashire Advocacy Service)
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IMCA role if authorisation not granted

Introduction

If a request for a standard authorisation is not granted the supervisory body is
required to advise the 39A IMCA that this is the case, and to provide copies of any
assessments completed.

Good practice is for 39A IMCAs to continue to support and represent the person if
they have the following concerns:

e The person’s treatment or care does not reflect their best
interests.

e The person is being deprived of their liberty.

e The person may have been wrongly assessed as having
capacity to make decisions about their treatment or care.

e The assessment process for the standard
authorisation.

e Other issues not directly related to the application.

If none of these concerns arise the 39A IMCA will, in most cases, close the case at
this point.

Paid representatives, 39C and 39D IMCAs may also have these concerns when an
authorisation has ended: including when a request for a further authorisation has been
declined. If 39C or 39D IMCAs wish to take action about any of these concerns after
an authorisation has ended they need to recognise that they no longer have a
statutory IMCA role with statutory powers. This is because these end with the
authorisation. This not does prevent 39C and 39D IMCAs or paid representatives
taking action as non- statutory advocates. It is different with 39A IMCAs for whom
such action can be part of their IMCA role. Practically this means that 39A IMCAs can
still use their powers to meet the person and to access records.

For each of the concerns listed above the following suggestions for good practice
are made:

The person’s treatment or care does not reflect their best

interests

Where the authorisation was declined when the person was deprived of their liberty
but the best interests assessor did not recommend the proposed care arrangements
as being in the person’s best interests, the DOLS Code of Practice makes the
following recommendations (Paragraphs 4.72 and 4.73):

o the best interests assessor to work with the managing authority to
consider alternative approaches to providing treatment and care
e the report of the best interests assessor to be kept on the person’s file.
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Where the person is found to be currently deprived of their liberty, the Department of
Health has suggested that managing authorities and supervisory bodies should have
processes to ensure this is resolved as soon as possible (DH, 2010, section 16).

IMCAs may wish to be involved in discussions with the best interests assessor and
the managing authority to try to resolve concerns regarding the person’s best
interests. Where these concerns cannot be resolved informally the IMCA may
instigate the following actions:

e aformal complaint against the managing authority and/or the local
authority or funding PCT for failing to act in the person’s best interests

e an alert to the local safeguarding adult team

e encouraging, supporting or making an application to the Court of Protection

e the MCA Code of Practice says that serious disputes about best interests
should be resolved in this way (Paragraph 8.28).

In each case it is recommended that the IMCA provides a written report about why they
think that decisions about the person’s treatment or care may not be in their best interests.

The person is being deprived of their liberty

An IMCA may be concerned that the person is being (or will be) deprived of their liberty
even if the best interests assessor has reached a different conclusion. Different opinions
should be expected because there is no simple definition of a deprivation of liberty.

If the IMCA has been unable to resolve their concerns before the best
interests assessment is completed they should consider the following actions:

e Ask the supervisory body if they can appoint a different best
interests assessor to look specifically at the issue as to whether
the person is being deprived of their liberty. This is possible under
MCA schedule A1 69(1).

e Encourage, support or make an application to the Court of Protection

The person’s mental capacity

An IMCA may be concerned that the person has been wrongly assessed as having
capacity to make decisions about their treatment or care. This isn't unusual because
in many cases it is difficult to be confident about the person's mental capacity, and
different assessors could reach different conclusions.

If the IMCA has been unable to resolve their concerns before the mental
capacity assessment is completed they should consider the following actions:

e Ask the supervisory body to arrange for another professional to assess the
person’s mental capacity. This would not be a formal assessment as part of the
DOLS process. It would be the same process as may happen in any situation
where there are doubts about a person’s capacity (MCA, Code of Practice,
Paragraph 4.65).
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e Encourage, support or make an application to the Court of Protection.
The IMCA does not need to be challenging the assessment of
capacity to take such action. Because of the significance of the
outcome of the assessment it may be appropriate for the Court of
Protection to make the decision (see MCA, Code of Practice,
Paragraph 8.16).

The assessment process for the standard authorisation

The IMCA may have concerns about the way the request for the standard authorisation
was managed. This can happen regardless of the outcome of the assessment process.
Concerns could include:

e The 39A IMCA was instructed late in the process so there was little
opportunity to represent the person.

e An assessor completed their assessment without giving the IMCA an
opportunity to make representations.

Concerns about a failure to comply strictly with the requirements of the Deprivation of
Liberty Safeguards are very serious. Such failures can make authorisations, where
granted, unlawful. In many cases it will be appropriate for IMCAs to make a formal
complaint if they believe the process has not been followed as set out in the
legislation and code of practice.

Other issues not directly related to the application

The IMCA’s work may have identified other concerns about the person’s support which
are not directly related to the request for the standard authorisation. For example, a
request to authorise deprivation of liberty in another setting may have been rejected
but there are concerns in the current setting. If these cannot be resolved informally the
following actions may be considered:

e Make arrangements for the person to have access to
another advocate who can follow up the concerns.

e Make a formal complaint about either the care provider or the
funder of the service.

Paid relevant person's representatives

Introduction

When an authorisation is granted the best interests assessor will be able, in most
cases, to recommend somebody to be the relevant person’s representative (i.e. a
family member or friend).
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If the best interests assessor is unable to recommend anyone, the supervisory body
must appoint someone to perform this role in a professional capacity. Here this is
called a paid representative.

The supervisory body must be satisfied that paid representatives have appropriate
skills and experience, including a good understanding of the Deprivation of Liberty
Safeguards. Paid representatives should be appointed using form 3.

The DOLS Code of Practice suggests that paid person’s representatives could be
provided by advocacy services (Paragraph 7.20). If a supervisory body has
commissioning arrangements with an advocacy service, they still need to appoint a
named individual from that service to undertake the role. This is different to the IMCA
roles where the practice is for the IMCA provider to be instructed. The IMCA provider
then has flexibility about which IMCA is involved — including the option of more than
one IMCA being involved to ensure that important meetings are covered, for example.

Appendix D gives a template service specification for paid representatives.

If the supervisory body is concerned that a paid representative is not undertaking
their role satisfactorily they may give them notice that their role will end (form 26). If
this happens a new paid representative will need to be appointed.

Example of paid representative role

A standard authorisation was granted for Gladys, a 75 year old woman with dementia
living in a care home. The restrictions were concerned with not allowing her husband to
take Gladys out alone because of an incident two years ago when he had hit her. He
acknowledged that this had happened saying that the stress of his wife having
dementia and money worries had overwhelmed him at the time. Before the
authorisation was granted he was spending several hours a day with his wife at the
home and wanted to take her back to visit their home. This request had been refused
as part of adult safeguarding and had led to the application.

A paid representative was appointed because the best interests assessor did not
consider that Gladys’s husband could take this role. After reading the standard
authorisation and care plan, the paid representative met Gladys and talked to staff in
the home. The paid representative urgently contacted the supervisory body saying
that standard authorisations should not be used if the main purpose is to restriction
contact. They quoted the Department of Health’s briefing on DOLS from April 2010.
They also said that by not selecting the husband as the representative had wrongly
limited his opportunity to challenge the deprivation of Gladys’s liberty.

The supervisory body reviewed the authorisation and appointed a different best
interests assessor to do the best interests assessment. This assessor agreed with
the view of the paid representative leading to the authorisation ending. A
safeguarding meeting was also arranged to review the risks of the husband taking
Gladys out. The paid representative was involved in this meeting and supported the
decision that there should be no further restrictions on contact.

(Example provided by East Lancashire Advocacy Service)
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When a paid representative should not have been appointed

The Department of Health has reminded best interests assessors that supporting
the deprivation of liberty is not a requirement for the selection of relevant person’s
representatives (DH, 2010, section 10).

If a paid representative (or 39C IMCA) is concerned that an appropriate family
member or friend has not been appointed they should advise the supervisory body of
the concerns.

e The supervisory body may then instruct a best interests assessor to look at
possible appointments of family or friends as the relevant person’s
representative.

e Under statutory instrument SI 2008 no.1315 Regulation 4, the best interests
assessor must first decide whether the person has capacity to select their
own representative. If the person lacks capacity to make this decision the
assessor may recommend an appointment to the supervisory body in the
usual way. This can be included on form 3

e This is not a review of the authorisation, and the best interests assessor is
not required to undertake a full best interests assessment.

o If the bests interests assessor is able to recommend someone the
supervisory body should appoint them.

e |If a paid representative has already been appointed, they will need to advise
the supervisory body that they are no longer willing to carry out their role
before a new representative can be appointed. The supervisory body should
confirm the ending of the paid representative role, and should notify relevant
people.

e |If contacting the supervisory body does not resolve the concerns, the paid
representative (or 39C IMCA) should make use of their right to apply to the
Court of Protection to challenge the lawfulness of the authorisation, on the
grounds that the relevant person representative requirements have not been
met.

Restrictions on who can act as a paid representative

The Department of Health has clarified the requirement in regulations for person’s
representatives not to be employed by, or providing services to, the managing
authority, where the relevant person’s managing authority is a care home (DOLS Code
of Practice 7.19).

If an advocate is appointed as a person’s representative it does not prevent this
advocate, or others in their organisation, undertaking other advocacy roles with
the person, or with other people in the care home. The restriction is relevant if the
managing authority directly contracts services from the organisation employing the
advocate: for example, if the care home paid the advocacy organisation to support
a self-advocacy group. In such situations the person’s representative could not be
involved in providing the contracted services.
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IMCAS acting as the relevant person’s representative

IMCAs are well placed to undertake the person’s representative role because of their
knowledge of the MCA and their experience of working with people who lack capacity
to make important decisions. Many will also have a strong understanding of the
deprivation of liberty safeguards.

However, IMCAs may not be the best choice for the paid representative role with
an individual if:

e The person has views about who they would want as a paid representative.

e The person already has an advocate and there is a good relationship
between them.

e The person has cultural needs which can be met by a particular choice of a
representative.

e The person has particular communication needs (e.g. signing or their first
language is not English).

Where IMCASs are appointed to act as a person’s representative they need to be clear
that their role and functions are that of the person’s representative, and not of an
IMCA. The main difference is that as a paid representative they do not have the
IMCA's rights of access to relevant records. Access to records for paid representatives
is looked at below

IMCA instructions where a person has a paid
representative or 39C IMCA

Where a person has a paid representative (including when this role is taken by a 39C
IMCA) neither they nor their representative are eligible for the support of a 39D
IMCA. The paid representative should be able to provide the person with the
necessary support.

Having a paid person’s representative removes the requirement for some other

IMCA instructions. This is set out in detail in the section DOLS IMCA roles and other
IMCA roles.
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If a person is subject to a standard authorisation and has a paid representative there
IS NO requirement to instruct:

e a 39A IMCA for a further standard authorisation request
e an accommodation IMCA for the decision about where a person should
live immediately after the authorisation ends.

It is assumed that the person will be supported by their paid representative for these
matters. If there is a gap at the end of the authorisation before these decisions are
made, the person may be eligible for the support of an IMCA. This is because the
paid representative’s role ends with the authorisation.

The need to instruct an IMCA for serious medical treatment decisions, or the power to
instruct an IMCA for care reviews or safeguarding adults, is unaffected by having a
paid representative.

The role of the paid representative and 39C IMCA

Introduction

The role of the person’s representative is set out in Paragraph 140 of Schedule Al
of the amended MCA, and described in the DOLS Code of Practice (Paragraph 7.2)
as:

¢ 'to maintain contact with the relevant person, and

e to represent and support the relevant person in all matters relating to the
deprivation of liberty safeguards, including, if appropriate, triggering a
review, using an organisations complaints procedures on the person’s behalf
or making an application to the Court of Protection.’

Frequency of contact

The DOLS Code of Practice does not provide guidance about the frequency of
contact expected. The level of contact (including the frequency and duration of visits)
will depend on the following factors:

e Does the paid representative already know the person? This may influence
the time needed to establish rapport, and also how much time is needed to
explain the authorisation and paid representative role.

e |s the person able to express their views and wishes? The communication
needs of some people may require longer or more frequent visits to make
sure that any views they have about the authorisation are identified. Regular
contact with people less able to express their views is important because of
the need to monitor how they may be affected by the authorisation.

e Is aformal process taking place? If there is a review, a request for another
standard authorisation or an application to the Court of Protection the paid
representative may need to have a greater level of contact. This may also be
true if the person is subject to safeguarding adult proceedings. The additional
contact would allow the person to be told about any developments and to be
kept informed about progress.
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If the paid representative has no concerns about the authorisation and there is no
formal process underway it is suggested that they should have contact with the
person at least once a month.

When meeting the person the paid representative should do a risk assessment.

Example of paid representative role

A standard authorisation was granted for Tina, a woman with learning disabilities living
in a self-contained flat based within a larger residential service. Restrictions included
2-1 staffing whenever Tina went out of her flat extending to the possible use of
restraint if it was judged to be in her best interests to return home. The use of CCTV
was also authorised as an alternative to constantly having to share her space with
staff.

Paula was appointed as a paid representative as there was no one who had regular
contact with Tina outside of services. The supervisory body specifically sought a
woman with experience of working with people with severe learning disabilities. Staff
who supported Tina did not think that she would tolerate a new person coming into her
life. After studying information about Tina and undertaking a risk assessment, Paula
started trying to get to know Tina by staying some distance away from her when she
went for walks with staff. Over time this developed into accepting closer proximity
including in her flat, maintaining eye contact, and communication using signs.

Paula was able to provide independent monitoring to ensure the restrictions continued
to be in Tina’s best interests. She had also demonstrated that Tina was more able to
cope with new situations that had been expected. This led to Tina being supported to
other activities outside of her flat. Paula was also to make suggestions about how to
increase Tina’s opportunity to make some decisions using communications aids.
Paula was consulted about and supported the decision to grant a further authorisation
when the first one ended.

(Provided by North Wales Advocacy and Advice Association)

Access to records for paid representatives and 39C IMCAs

Supervisory bodies are required to provide paid representatives and 39C IMCAs
with copies of the following information/records:

e the assessments undertaken by the best interests and mental health assessors —
form 3

e the standard authorisation — form 1

e notice that a review is being undertaken (unless the review has been
requested by the paid representative)

e the outcome of any review — form 10

It is good practice for the supervisory body to provide paid representatives and 39C
IMCAs with:
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e a copy of the original request for the standard authorisation and any
subsequent requests

e copies of the care plans and assessments which the managing authority
attached to their request for a standard authorisation

Paid representatives do not have special powers to access other information such
as other records held by the managing authority. However, they can request access
to any record concerning the person — on a best interests basis. Under the Data
Protection Act 1998 records may be shared if the record holder believes the person
lacks capacity to make a decision about this, and it is in the person’s best interests
to share these with the paid representative.

Similarly 39C IMCAs may request information on a best interests basis. They
also have the rights shared by all IMCAs of access to relevant records (MCA,
Section 35(6)).

Paid representatives will often want to see records kept by the managing authority.
This includes records which may show whether the requirements of the
authorisation are being met.

Reviews of the authorisation

The paid representative and 39C IMCA have the same powers as the person to
require the supervisory body to review an authorisation. Managing authorities also
have this power. Reviews can also take place if the supervisory body feels it is
appropriate. This could happen if requested to do so by any other person which could
include a 39D IMCA.

When the supervisory body is arranging a review they are required to tell the
person, their representative and the managing authority about the review.

Any paid representative, 39A, 39C or 39D involved when there is a review may:

e suggest which review assessments (if any) should be undertaken

e make representations to the supervisory body about whether a full best
interests reassessment is necessary, or whether concerns can be dealt with
by changing the conditions

e make representations to assessors undertaking a review assessment.
Assessors must pay attention to these representations

e make representations to the supervisory body about possible changes to
the conditions.

Where a review is undertaken it is good practice for any IMCA or paid
representative involved to provide written reports to:

e the best interests assessor if they undertake a best interests
assessment
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e the supervisory body before the review is completed.

The supervisory body is required to inform the person, their representative, the
managing authority, and any 39D IMCA involved about the outcome of the review —
form 10.

Taking formal action

Introduction
The options for formal action for are:

complaints — possibly against the managing authority or supervisory body
a safeguarding adult alert — about the person or another vulnerable adult
a review for those people subject to a standard authorisation

an application to the Court of Protection whether or not a person is subject
to a standard authorisation.

Complaints and safeguarding adult alerts can be made by anyone at any time.
IMCASs and paid representatives have the same opportunity as other people to take
these actions.

Paid representatives and 39C IMCAs can require a review of the authorisation, as
stated above. 39D IMCASs can request a review, or they can support the person or
their representative to demand one. It is also possible for 39A IMCAs to request a
review prior to a relevant person’s representative being appointed.

The options for assessing the Court of Protection vary depending on who is
representing the person and whether or not a standard authorisation is in place. This
is set out in the table below. The table also includes the relevant person’s rights in
these areas.
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Powers of access to the Court of Protection

Person

39A IMCA

Paid
representative or
39C IMCA

39D IMCA

Before an
authorisation is
granted,
including if an
authorisation is
not granted

Right of access
to the Court of
Protection. This
could be
supported by a
39A IMCA.

Can make an
application to the
Court of
Protection on
behalf of the
person at any
time.

Roles cannot
exist until an
authorisation is
granted.

Cannot be
instructed if an
authorisation is
not in place.

Whilst a standard
authorisation is in place

Right of access to the
Court of Protection (non
means tested). This could
be supported by a 39A or
39D IMCA, for example,
acting as litigation friend.

The role ends with the
appointment of the
person's representative.
Up to that point the IMCA
can make an application
to the Court of Protection.
Afterwards they can only
stay involved if they are
making an application to
the Court of Protection in
connection with the
standard authorisation
being granted. (See
'When the 39A role ends’)

Right of non means tested
access to the Court of
Protection.

The 39C IMCA role and
powers ends with the
appointment of a
representative.

Can make an application
to the Court of Protection
on behalf of the person, or
support the person or their

After a standard
authorisation has ended
and no further
authorisation has been
granted

Right of access to the
Court of Protection. This
could be supported by, for
example, a 39D IMCA or
paid representative who
believed the person was
still being, or should be,
deprived of their liberty

Extremely unlikely to have
a role at this point.

These roles and their right
of access to the Court of
Protection end with the
authorisation.

They could still apply to
the Court of Protection on
behalf of the person if, for
example, they believed
the person was still being,
or should be, deprived of
their liberty.

Could make an
application to the Court of
Protection on behalf of the
person if, for example,
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representative’s rights to they believed the person

access the Court of was still being, or should
Protection. be, deprived of their
liberty.

Choosing a review or application to the Court of Protection

Where IMCASs or paid representatives have concerns about the deprivation of liberty,
they may need to decide whether to exercise the rights for review or access to the
Court of Protection. They may also need to advise or support the person or their
unpaid representative to instigate either of these formal actions.

It is good practice to try to resolve concerns informally, before deciding to take formal
action. An example would be if an IMCA found that a managing authority was not
meeting the requirements of the authorisation (including any conditions set). This
might make the authorisation unlawful. Paid representatives and IMCAs would be
failing in their roles as one of the deprivation of liberty safeguards if they did not take
action to address this. This would be the case even if taking action went against the
wishes of the person, their representative, or their own views about what was in the
person’s best interests.

A first step would be to advise the managing authority that this could make the
authorisation unlawful. The managing authority would probably respond by either
meeting the requirements of the authorisation, or by requesting a review if they
believed any conditions needed to be changed. If this doesn’t happen the IMCA or
paid representative should take, or support the person or their representative to take,
formal action.

The following factors should help decide whether a review or application to the Court
of Protection is appropriate. It is offered as good practice guidance only and should
not deter the person or their representative exercising their rights to access the Court
of Protection at any time, for any reason. Article 5 of the European Convention of
Human Rights requires speedy access to a legal authority where the deprivation of
liberty can be challenged. The Court of Protection is the legal authority for DOLS. The
review process is not a legal authority.

The wishes of the person or their representative

39D IMCAs are required to help the person or their representative exercise their rights
of review and application to the Court of Protection if ‘it appears to the advocate' that
the person or their representative wishes to exercise these rights (MCA, Section
39D(8)). The 39D IMCA has no choice where the person or their representative asks
specifically for one of these rights (even if this means going against the wishes of

the other person).
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What is more difficult is when a person 'appears' to want to exercise a right by
protesting in some way about the deprivation of liberty, but is unable to state a
preference about which right they wish to exercise. For example, they may be able to
verbally communicate that they want to go home, or they are pushing against a
locked door. It could be argued that everyone deprived of their liberty under the
safeguards at some point is protesting about this — otherwise they would not require
restrictions to receive care or treatment.

Good practice is for 39D IMCAs to take formal action if:

e On more than one occasion the person tells the IMCA verbally that they are
unhappy with any restrictions. Examples include saying they want to go
home or to go out but the staff won'’t let them. They do not need to be
consistent.

e The person appears to be very unhappy or distressed. Examples include
looking upset, self-injuring, or not eating.

In these situations 39D IMCAs would still need to make a decision about which right
to exercise.

There are no similar requirements for paid representatives or 39C IMCASs to require
a review or apply to the Court of Protection if it ‘appears' that the person would want
to exercise one of these rights. This does not of course prevent them from taking
such action.

Whether concerns may be resolved by looking at
the conditions of an authorisation

If there is a possibility that any concerns of the person, their representative or an
IMCA can be resolved by looking at the conditions, a review should be sought.
Examples include situations where conditions are not being met, or a change in
conditions could be in the person’s best interests.

In these situations the supervisory body can choose whether to arrange a further best
interests assessment or to vary the conditions without it. The supervisory body should
seek the views of the person, their representative or any IMCA involved when making
this decision (DOLS Code of Practice, Paragraph 8.14).

If a person in hospital is possibly objecting to treatment
for mental disorder

If an IMCA or paid representative believes that a person in hospital is objecting to
treatment for mental disorder they should seek a review. It is not good practice to
avoid doing this in order to prevent the person being detained under the Mental Health
Act 1983.
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Concerns about whether the authorisation is in the
person’s best interests

If the paid representative or an IMCA believes that the deprivation of liberty is not in
the person’s best interests, they should try to resolve this through the review process.
39D IMCAs should also take this action if the person is disputing what is in their best
interests. This may lead to a further best interests assessment.

Concerns that the person should be making their
own decisions about any restrictions

The paid representative or an IMCA may be concerned about whether the person is
able to make their own decisions about their care and treatment. The first step
should be to try to resolve this through a review which may lead to a further
assessment of capacity. 39D IMCAs should take this action if the person is disputing
their capacity to make decisions. However, a review may not be required if the
person has fluctuating capacity, particularly if when they have capacity they do not
object to the restrictions (see DOLS Code of Practice, Paragraphs 8.22 — 8.24).

Concerns that decisions should have been taken to the Court of Protection

There may be concerns that a DOLS authorisation has been used inappropriately —
where there is a dispute, or to restrict the person’s contact with someone who may
cause them harm (see DH briefing on the DOLS, 2010). The view may be that the
Court of Protection should have been involved in making such decisions. An IMCA or
representative may be concerned even if they are not challenging the decisions made
about the person’s care and support.

First they should draw the supervisory body’s attention to their concerns and suggest
that they make an application to the Court of Protection — this is the expectation of the
MCA Code of Practice (Paragraph 8.28). If this does not happen the paid
representative or 39C IMCA should exercise their right to make the application to the
Court of Protection. A 39D IMCA will need to decide whether to seek permission to
make an application or support the person to make the application. The application
should ask

the court to decide whether an authorisation has been used inappropriately to

make decisions which should have been referred to the court, and for the court to
make decisions on these matters (COP 1, Questions 5.1 and 5.2).

If a review doesn’t resolve concerns

If the review process does not resolve the concerns of the person, their
representative or an IMCA, the paid representative and IMCA have the following
choices:
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e take no further action
e request a further review
e make an application to the Court of Protection.

Unless the paid representative or IMCA has new information that wasn“t available at
the initial review, seeking a further review would be inappropriate in most cases.

If the paid representative or an IMCA has significant unresolved concerns they should
make an application to the Court of Protection. In situations where the concerns are
those of the person and are not shared by the paid representative or the IMCA,
different responses may be required depending on the role. 39D IMCAs should make
an application to the Court of Protection on the basis that the person would ‘appear’ to
want to exercise that right. There is no such requirement for paid representatives and
39C IMCAs.

Applications for further authorisations
Authorisation is granted

If the authorisation is granted the supervisory body must provide any representative 39A
or 39C IMCA with:

e a copy of any current standard authorisation — form 1
e copies of any assessments completed — form 3

These should also be provided to any 39D IMCA involved if requested.

Where a further authorisation is granted the paid representative must be reappointed if
they are to continue in their role for the new authorisation. Similarly it is good practice
for a 39C IMCA to be reinstructed in the unlikely situation that it is not possible to appoint
a paid representative.

Authorisation not granted

If the authorisation is not granted the supervisory body should notify any IMCA or paid
representative involved — form 6. The supervisory body should also advise any
representative that their role is ending in relation to the original authorisation.

IMCAs and paid representatives may have the following concerns:
e The person’s treatment or care does not reflect their best interests.
e The person is still being deprived of their liberty.

e The person may have been wrongly assessed as having capacity to
make decisions about their treatment or care.
e The assessment process was not followed as required.
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There are significant concerns about other aspects of the person’s treatment or care.
The section on 'IMCA role if authorisation not granted' sets out specific formal action
which could be taken in these circumstances. Where the original authorisation has
not yet ended paid representatives or 39C IMCASs could use their rights to make an
application to the Court of Protection to formally raise any significant concerns.

Example of 39D IMCA support

Amir had been subject to a standard authorisation in a care home for three months.
He had both mental health needs and learning disabilities and the restrictions were in
place to address the risk of self-harm both inside the home and outside. This included
locked doors and windows as well as the PRN (as needed) use of medication.

Three weeks before the end of the first standard authorisation an application was
made for a further standard authorisation. The supervisory body instructed a 39D to
support Amir and his sister (who was his relevant person’s representative) during the
assessment process.

After a risk assessment the 39D IMCA met Amir and spoke to his sister. Amir’s sister
was accepting of the restrictions but was glad of the IMCA'’s help to explain why a
further request had been made and how she could be involved. The IMCA also learnt
from Amir’s sister that previously he had enjoyed fishing and gardening. The IMCA
also examined the care plan and daily records. This showed that Amir made daily
attempts to go outside but he was only supported to do so for about an hour a week.

The IMCA discussed their concerns with the best interests assessor about how rarely
Amir's had the opportunity to go outside, and how his care plan could better reflect his
interests. They also put their concerns in a report to this assessor which they copied
to the supervisory body and the care home manager.

The authorisation was granted for a further six months. The care home reviewed the
care plan to schedule support to be available for Amir to go out at least two hours a
day including giving him the opportunity to do activities which he was known to enjoy.
(Example provided by East Lancashire Advocacy Service)

When an authorisation ends

Early end to an authorisation

Deprivation of liberty can be ended at any time before the end date set in the
authorisation. This should happen if the care home or hospital believes the
deprivation of liberty is no longer necessary. In that case the managing authority
should apply to the supervisory body to review the authorisation — form 10. The
requirements for this review are the same as other reviews (see IMCAs' and paid
representatives’ roles in reviews of the authorisation). This includes the requirements
for alerting paid representatives and IMCAs and listening to their views.
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Concerns when an authorisation ends

An IMCA or paid representative may have concerns about the person’s treatment
and care when an authorisation ends. These may be:

e the person is still being deprived of their liberty
e the person’s treatment and care does not reflect their best interests.

Both IMCAs and paid representatives will want to address such concerns. It is
possible for paid representatives and 39C IMCAs to use their right of access to the
Court of Protection if they apply before the original authorisation ends.

Once the authorisation has ended all the powers of 39C and 39D IMCAs end. A paid
representative, 39C or 39D IMCA who wishes to take action has the options that are
available to non-statutory advocates. They could, for example, support an application
to the Court of Protection, or refer the concerns to another advocate.

The section on IMCA role if authorisation not granted describes the formal
action which any advocate can take in these circumstances.
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Appendices

Appendix A: Template letter to assessors to set out
contact with IMCAs or paid representatives

This letter could be sent to each assessor immediately an IMCA or paid
representative is alerted to the need to represent a person in assessments. This
includes:

e 39A, 39C, or 39D IMCAs for assessments undertaken a part of a request
for a standard authorisation
e 39C or 39D IMCAs for assessments undertaken as part of a review.

It is designed so that it can be sent before the IMCA starts their work of supporting and
representing the person. This is to ensure that the assessors are alerted as early as
possible to the involvement of an IMCA. It can also help make sure that assessments
are not completed without the IMCA having an opportunity to provide input.

This letter could be sent by an administrator when the initial IMCA instruction arrives.

Paid representatives involved in reviews or requests for further standard authorisations
may also wish to use such a letter to identify how they wish to be involved
in assessments

Template letter

To the assessor
This is to advise you in your role of assessor that (name of organisation)
has been instructed to act as a 39A / 39C / 39D* IMCA for (name of client).

* delete as appropriate.

They also have the following advocacy roles in relation to this client (e.g. SMT IMCA/
adult protection IMCA / non statutory advocacy role

The IMCA undertaking the role(s) is
Contact details

They will support and represent the person during the assessments process. The
aim of this letter is to make the IMCA"s expectations clear at the outset, so that the
assessments are completed efficiently and in compliance with the duties imposed on
both assessors and IMCAs under the MCA.

You are required to take account of this letter under schedule A1, Section 132.

If for any assessment you would like to make different arrangements, please contact
the IMCA at the earliest opportunity so that these can be discussed and alternatives
agreed.
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All assessments

If the either the assessor or the IMCA wishes to change the times agreed for the
IMCA to make representation before the assessment is concluded, this should
be done by mutual agreement.

If you are meeting the person or other contacts please consider involving the IMCA
in these meetings to reduce the burden of the assessment process on those
consulted.

Please share at the earliest opportunity information which may be important to
the IMCA"s role. The IMCA will similarly undertake to share with the assessor any
significant information or views.

Please alert the IMCA as soon as possible if an individual assessment is negative.
Age assessment

You are requested to tell the IMCA if it has not been possible to verify with
certainty that the person is over 18. In that case the IMCA may wish to make
representations before the assessment is completed. Otherwise the IMCA will not
make representations for this assessment.

No refusals assessment

If part of the purpose of the DOL is for the person to receive treatment, the IMCA
may want to make representations. Otherwise the IMCA will not make
representations for this assessment.

Where treatment is involved please liaise with the IMCA to set a date when
representations will need to be made by. This should allow adequate time for
both the IMCA and assessor to establish if there are any valid advance decisions
to refuse treatment.

If an advance decision to refuse treatment is identified the IMCA may wish to
make representations if there are questions about its validity or applicability.

Mental capacity assessment

The IMCA may want to make representations for this assessment. Please liaise
with the IMCA to agree when representations will need to be made by. This will
need to be after both the assessor and the IMCA have had the opportunity to meet
the person and to speak to each other about this.

If the IMCA has any concerns about the assessment of capacity you will be told at
the earliest opportunity. The IMCA may put significant concerns in writing before
the agreed time.

Mental health assessment

The IMCA will not make representations with regard to this assessment. Please tell
the IMCA at the same time as the best interests assessor how the person’s mental
health may be affected by being deprived of their liberty. The IMCA may wish to
discuss this with the assessor to inform their representations for the best interests
assessment.
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Eligibility assessment

The IMCA may make representations if the managing authority is a hospital. If this
is not the case the IMCA will not make any representations for this assessment.

If the managing authority is a hospital please liaise with the IMCA to agree
when representations will need to be made by.

Best interests assessment

The IMCA will want to submit an IMCA assessment report. This should be
considered by the assessor before completing their assessment. Please liaise with
the IMCA about when this report must be submitted.

If an authorisation is to be granted and the supervisory body is considering
changing the conditions proposed in the best interests assessment, please tell the
IMCA that this is the case and make sure that they have the opportunity to make
representations.

Appendix B: Template report for the best
interests assessment

This guidance says that it is good practice for IMCAs and paid representatives to
provide reports to the best interests assessor, before the assessor completes the
best interests assessment. The assessment may be undertaken as part of the
application process for a standard authorisation, for a review, or in the case of a
potential unlawful deprivation of liberty. As such not all parts below will be relevant.
This report (or an amended version) could be submitted to the supervisory body
where a standard authorisation is to be granted.

1. Person’s details.

2. Reason for best interests assessment: request for standard authorisation,
review, potential unlawful deprivation of liberty.

3. Role of person completing this report: 39A IMCA/ 39C IMCA / 39D IMCA,
paid representative.

4. Other advocate roles currently performed in relation to this client

Item 4 may include other IMCA roles, Independent Mental Health Advocate or
non- statutory advocacy.

5. Main actions undertaken to inform this report.

Item 5 should include any contact with the person, visits to services, contact with
others and records accessed.

6. Regarding whether the proposed restrictions amount to a deprivation of liberty.
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7. Regarding whether the restrictions are in the person’s best interests
ltem 7 may cover:

e whether this is necessary in order to prevent harm to the person

e whether this is a proportionate response given the likelihood that the person
will otherwise suffer harm and the seriousness of that harm

e consideration of other options.

8. Regarding conditions.

9. Regarding the choice of the person’s representative.

10 Regarding the duration of the authorisation.

11. Consideration should also be made to the following: Signed and dated

The assessor is required to take this report into account in accordance with Schedule
Al, Section 132 of the amended MCA, 2005.
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Appendix C: Template report for a 39D IMCA closing a case
39D IMCAs are required to provide a report to the supervisory body. This is a
suggested template for a report where, after the IMCA has had contact with both the
person and their representative:
e neither the person or their representative wishes to exercise their rights for
appeal or access to the Court of Protection
e the 39D IMCA is not seeking a review or making an application to the Court of
Protection.
Notification to the supervisory body of 39D IMCA case closure
Name of relevant person:
Date of 39D IMCA instruction:

Reason for 39D IMCA instruction (as identified on form 30):

B4. A person deprived of their liberty who has an unpaid relevant person’s
representative has requested the support of an advocate.

B5. An unpaid relevant person’s representative of a person deprived of their liberty
has requested the support of an advocate.

B6. The supervisory body believes that the person deprived of their liberty will
benefit from the support of an advocate.

B7. The supervisory body believes that the unpaid relevant person's representative
will benefit from the support of an advocate.

B8. The supervisory body believes that the person deprived of their liberty and
their unpaid relevant person’s representative will both benefit from the support of
an advocate.

IMCA’s contact with the relevant person:

Relevant person’s understanding of the authorisation and their

rights: IMCA"s contact with the relevant person’s representative:

Relevant person’s representative’s understanding of the authorisation and their rights:

Conclusion:
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The IMCA found that neither the person nor their representative appeared to wish
to exercise their rights for appeal or access to the Court of Protection.

The IMCA is not seeking a review or making an application to the Court of Protection.
The IMCA recommends that the supervisory body makes a further 39D instruction in
the following situations:

The IMCA would like to draw the supervisory body’s attention to the following
issues regarding the person’s treatment or care:

Signed

Dated

Appendix D: Service specification for paid representatives
Below are suggestions for what could be included in a service specification for paid
representatives. This may be helpful for the appointment of a single representative
or contracting an organisation to supply the paid representative service as required.

The suggestions are not limited to the minimum statutory requirements of the paid
representative role. They include what may be good practice for this developing
role. Sections marked in [square brackets] may vary according to local factors.

Timing

The service will commence from [1 April 2011] and will be of [five] years duration.
Subject to satisfactory performance it may be extended by agreement of both parties
for a further period of [two] years.

Purpose of the service

The purpose is to provide a paid relevant person’s representative service for people
deprived of their liberty subject to standard authorisations under the Mental
Capacity Act 2005.

Appointment of paid representatives

The organisation (providing the paid representative service) will be available to provide
paid representatives to all service users who may be eligible. This includes people with
learning disabilities, dementia, mental health needs and acquired brain injury.

When contacted by a representative of the supervisory body to provide this service
for an individual, the organisation will provide the name of the person to be appointed
no later than the end of the next working day.
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The supervisory body will send form 3 to the organisation. The paid
representative to be appointed will sign part F of this form and return this to the
supervisory body. At this point the relevant person’s representative role will
begin.

The organisation will, where possible, identify paid representatives who have
attributes identified by the supervisory body which could benefit the person. For
example, gender, ethnicity, spoken or sign language skills.

The organisation will ensure that the paid representative is:

Aged 18 or over

Able to keep in contact with the relevant person

Willing to be the relevant person’s representative

Not financially interested in the relevant person’s managing authority

Not a relative (see notes at end of form) of a person who is financially

interested in the managing authority

¢ Not employed by, or providing services to, the relevant person’s managing
authority (where the relevant person’s managing authority is a care home)

e Not employed to work in the relevant person’s managing authority in a role that
is, or could be, related to the relevant person’s case (where the relevant
person’s managing authority is a hospital); and

e Not employed to work in the supervisory body that is appointing the

representative in a role that is, or could be, related to the relevant person’s

case.

If the organisation is commissioned by the managing authority to provide advocacy
services the organisation must alert the supervisory body of this potential conflict of
interests before the paid representative is confirmed.

For the avoidance of doubt the paid representative may also undertake independent
advocacy roles with the relevant person. For example, to be instructed to act as an
IMCA for a serious medical treatment decision provided the paid representative
meets the IMCA training and qualification requirements.

Paid representatives must be employed by, or contracted to work for the
organisation. Contracts must specify that if a paid representative leaves the
organisation they must withdraw from all paid representative roles. The organisation
must alert the supervisory body where this is the case so they can give notice of the
end of the appointment before a new representative is appointed.

The training, qualification and supervision of paid representatives

The organisation will ensure the following:

e Before undertaking the paid representative role, all paid representatives
have undertaken training on the Deprivation of Liberty Safeguards

e Paid representatives must undertake at least eight hours of continued
professional development each year relevant to the Deprivation of
Liberty Safeguards
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e The paid representative is supervised a minimum of once every [four] weeks
by a supervisor who had a good understanding of the Deprivation of Liberty
Safeguards

Functions of the paid representative

Paid representative must in all cases:

e Undertake a risk assessment before meeting the person

¢ Meet the person unless the risk is unacceptable

e Provide all possible support to help the person understand their rights to
review and access to the Court of Protection

e Check whether the requirements of the authorisation are being met

¢ Request relevant records on a best interests basis if the person lacks
capacity to decide on access

e Consider whether they need to exercise their rights to review or access to the
Court of Protection

e Participate in any care reviews which take place, preferably by
attending in person.

¢ Represent the person in any assessments which are undertaken as part
of a review or request for a further authorisation

¢ Represent the person in any adult safeguarding proceedings

¢ Represent the person in any accommodation decisions which need to be
made immediately after the person is no longer subject to a standard
authorisation

Level of contact

Paid representatives must determine the level of direct contact with the person and
other time required to perform their role. A higher level of contact is likely to be
required at the start of the appointment, where there is a review, application for a
further authorisation, or application to the Court of Protection.

Paid representatives will minimally have visual contact with the person whilst visiting
the relevant care home or hospital once every [four] weeks.

Access to the Court of Protection

If the paid representative is considering using their right to access the Court of
Protection, they will put their reasons for doing so in writing to the supervisory body,
and give the supervisory body an opportunity to respond before making an application.

This does not however prevent the paid representative making urgent applications to
the Court of Protection if this is felt necessary. In such cases the paid representative
will provide the supervisory body a copy of the application when it is submitted.
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Reporting requirements

This is made up of two elements. Reporting to the supervisory body in relation to
individual cases and [6] monthly monitoring information for the commissioning team.

Reporting to the supervisory body for individual cases

The paid representative / organisation will provide the following to the supervisory
body:

e A copy of reports which must be prepared by the paid representative if the best
interests assessment is undertaken as part of a review or application for a
further authorisation.

e A copy of a risk assessment if the organisation has assessed that it is not safe
for the paid representative to meet the person.

e Advance information about any planned absences of the paid
representative greater than one week (e.g. holiday) and what cover will be
provided. In some case the supervisory body may wish to change the
appointment.

e Information about any unplanned absence lasting over a week (e.g. sickness)
and what cover is being provided.

¢ Notice if a paid representative is due to leave the organisation before the
end of any current authorisations.

e Notice if a paid representative has been suspended from their
duties or dismissed.

Monitoring information for the commissioning team
The organisation will provide on a [6] monthly basis

For each relevant person who was provided the paid representative
service during this period

e Names of paid representatives during this period together with dates they
were appointed and, if applicable, when the role ended

e How many times the right to access a review or court of protection was used

e Number of care reviews attended (excluding any reviews of the
authorisation)

e Number of care reviews which took place which were not attended by the
paid representative

e Hours spent undertaking the role separating out time spent travelling

e Any key outcomes achieved for the person.

For each paid representative active during this period

e Details of relevant training and qualifications. This could include completion of the
DoLS advocacy course or the complete diploma in independent advocacy if an
advocacy service has been commissioned
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e Details of continued professional development during the period
including number of hours

e Whether the minimum requirement of supervision every [four] weeks was met

e Details of any absences while in role for a period greater than two weeks
(e.g. holiday or sickness) together with information about the cover which
was provided
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