[image: image1.png]Barts Health m

NHS Trust




Mental Capacity Act and

Deprivation of Liberty Safeguards

Crossword 

Follow the cryptic clues to complete the crossword.  Alternatively, all the words in the crossword appear in the paper overleaf – if the clues don’t help, you can search the text to find the words. 
The person or team which submits the first fully correct entry to be picked out of a hat on Monday 30th November will receive a £25 gift voucher to spend as they like. 
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Clues
As well as using the cryptic clues, you can find all the words in the paper overleaf.  The paragraph where the word appears is given beside the clue.

	Across
	Clue and number of letters
	Check in paragraph number
	
	Down
	Clue and number of letters
	Check in paragraph number

	2
	Only half of Dorothy’s dog  (2)
	Intro
	
	1
	SS set means test (10)  
	1

	6
	Split and separated (7)
	4
	
	2
	In this a stitch saves nine (4)
	3

	10
	Explain confusion of tree with pint to a T. (9)
	4
	
	3
	It sounds like you’re a winner on your own (3)
	3

	11
	Likewise Samantha shortly precedes east (4)
	4
	
	4
	French head can turn into a bit of a dummy (4)
	Intro

	12
	A slangy throw-up after American takeover (5)
	2
	
	5
	Elated amid cups (2)
	Intro

	14
	Ruling at end of year in short is atomic particle (8)
	1
	
	6
	Little Desmond is starting talking – Stop (6)
	3

	16
	Deploy American with a party drug (3)
	1
	
	7
	You can be this if you play had (2)
	3

	17
	Stay for an evening meal at e.g. Dover (7)
	5
	
	8
	Not outs (3)
	Intro

	19
	Mental Health Act, initially (3)
	3
	
	9
	Take away record in drive (7)
	3

	20
	Less of an ass, like. (2)
	1
	
	12
	Not clever : after the most abrupt turn, some confused swine (6)
	1

	22
	In short, it’s the Mental Capacity Act  (3)
	5
	
	13
	Awake and excited (again) (2)
	Intro

	23
	Beside the whole of the orient, 50 from Rome is tiny (5)
	1
	
	14
	Medicine in red rugs (4)
	3

	26
	Safeguarding Adults Board, to start with (3)
	5
	
	15
	Ability puts a hat on a conurbation (8)
	1

	29
	Cease telegram punctuation (4)
	3
	
	18
	Limiting within more strict I’ve known (11)
	1

	30
	More than one man begins tally in the mind (7)
	1
	
	20
	Whole part recall (3)
	1

	32
	If mixed to the east before a pig pen, can be assertive (6) (but it’s misspelt, sorry - ED)
	4
	
	21
	Denotation not applicable to me (4)
	Intro

	
	
	
	
	24
	Like 20 across (2) 
	2

	34
	In or on – you decide (6)
	1
	
	25
	See 2 down (2)
	Intro

	35
	Fitting another purple tie initially (3).
	4
	
	27
	Be good be better (4)
	1

	36
	Desire with cake or without.(5)
	4
	
	28
	Sick from still missing saint (3)
	3

	38
	Stamp with six sides (3)
	4
	
	31
	About time dope made a choice (5)
	4

	40
	Passage : swindled you by computer technology (7)
	4
	
	33
	Independent Mental Capacity Advocate at first (4)
	2

	41
	Best Interests Assessor (3)
	3
	
	34
	View onion and a mathematical signifier within the circle(7)
	2

	43
	 A presumptuous move to take - Victoria’s consort is partly dishonest (7)
	3
	
	35
	Billboard in front of Globe creates fuss (3)
	4

	44
	One group of soldiers (4)
	3
	
	37
	Current identity has low ph (4)
	3

	
	
	
	
	39
	No cost and available (4)
	3

	
	
	
	
	40
	Decoy a bit less shy (3)
	Intro

	
	
	
	
	42
	One of the three young subjects of the Supreme Court ruling (3)
	3


	MCA-DoLS crossword – the easier way

All the words in the DoLS MCA crossword appear in this paper – if the clues don’t help, you can search for the words in the text below.  Reading the paper won’t teach you all the ins and outs of the law, but you might pick up some useful facts along the way.


1.  What are the key principles of the Mental Capacity Act?

The Mental Capacity Act 2005 (MCA) establishes five key principles which must inform the treatment of all patients.  These are:

· The presumption of capacity - unless you have undertaken a proper assessment, you cannot treat a patient as lacking capacity
· A right to support in making decisions – before treating someone as unable to make a decision, you must take all practicable steps to help them do so
· A right to make unwise decisions – you must not treat a patient as lacking capacity, just because they are making an unwise decision
· Best Interests – everything done or decided for or on behalf of a person without capacity must be in their best interests
· Least restrictive option – you must always use the approach which is least restrictive of your patient’s basic rights and freedoms.

2.  Who takes the medical decision if the patient lacks capacity to do so?

Under the MCA, decisions about a patient’s care in hospital must be taken by the professional proposing the care – nursing decisions are taken by nurses, medical decisions by doctors.  There is a duty to consult the patient’s relatives or friends and to listen to their opinion – or if the patient is unbefriended and the decision is important, to consult an Independent Mental Capacity Advocate (IMCA) – However, the final decision rests with the clinician and neither relatives nor the IMCA can usurp that responsibility or demand that a particular decision be reached.
3.  Deprivation of Liberty Safeguards

Sometimes it may be in the best interests of a patient to deprive them of liberty in order to ensure that they receive necessary care.  The Deprivation of Liberty Safeguards provide the legal process (as required by the Human Rights Act) by which such deprivation is authorised. 
To comply with the safeguards, the Trust must inform the local authority when it is depriving a patient of liberty.  The LA will then arrange for a Best Interests Assessor (BIA) and Mental health Assessor to carry out an assessment to determine whether six legal criteria of the DOLS have been met:
· The patient must have a mental disorder as defined in the Mental Health Act (MHA) – this can include brain injury, dementia, delirium etc but excludes drug or alcohol addiction
· The patient must lack capacity as a result of this disorder

· It must be in the patient’s best interests to be in hospital

· The patient must be over 18

· The patient must not meet the criteria for detention under the MHA

· There must not be any legal power in place (such as a valid Advance Directive) which would stop the proposed care being given.

Only if all of the above conditions are met, will a DoLS authorisation be granted.  If the authorisation is refused, the Trust must desist from any treatment that involves restrictions on the patient’s liberty.
Until 2014, hospital treatment was not usually regarded by the courts as a deprivation of liberty or as requiring the use of DoLS. In February 2014, however, the Supreme Court ruled on a case involving 3 young people with learning disabilities, P, MIG and MEG.  The lower courts had ruled that their care did not amount to a deprivation of liberty, since their disability meant that they had no liberty of which they could be deprived.  The Supreme Court, however, ruled that all people have the same right to liberty, regardless of disability, and that there was a deprivation of liberty in any situation where the person was a) not free to leave (regardless of whether they wanted to leave or could leave) AND b) under continuous supervision and control.  
These new criteria, dubbed the “acid test”, radically altered the scope of the term “deprivation of liberty”.  It brought into the remit of DoLS almost all hospital patients who lack capacity, even those who are seriously ill or unconscious in a critical care unit.  As a result the number of DoLS applications has gone up steadily since the ruling, from less than a one a month to over 150 a month.   
4.  Much ado about DoLS

When The Supreme Court opted to interpret the law as they did – and required everyone else to do likewise - it was taking a controversial stand.  The judgment was made by a divided bench, overturning previous precedents.  The implementation of the new ruling has been time consuming and expensive, and has not in any clear way benefited patients.  In the mean time, it has certainly caused consternation amongst other players.  Patients’ relatives are often unhappy to be told that their loved one Is “deprived of liberty”.  Clinicians were not pleased to have dedicated clinical care defined as a “deprivation” and did not fancy themselves in the role of gaolers.  Perhaps the unkindest cut is that patients who die whilst subject to DoLS are defined by the law as having died “in state custody”, which results in a need for a Coroner’s inquest, regardless of how expected the death may have been.  This can result in delays in the release of the body, which in turn prevents families – particularly Muslim families – from burying their loved one as dictated by their religion.
A recent consultation undertaken by the Law Commission on the possible need for legal reform has provided a conduit for the expression of these frustrations.  Barts Health submitted a detailed and feisty response to this consultation, identifying the problems with the current arrangements and arguing that the proposed amendments – which improve the position for local authorities but worsen it for hospital Trusts, and take away rights from the very patients who most require DoLS - are apt to worsen the situation rather than aid it.
5.   Future hopes, present commitments
Whatever the recommendations that are eventually made by the Law Commission, it is likely to be several years before any legal change is made, and longer before it is implemented.  

In the mean time, Barts Health remains committed to ensuring that its patients are accorded the legal protections which are provided by whatever legislation is in force.  We have been systematic in promoting the MCA and DoLS and in developing systems which support this.  Lead responsibility for the implementation of the legislation rests with the Safeguarding Team, and each of our CCGs support the monitoring of our work in this area through their Safeguarding Adults Board (SAB).

For information about any of the issues covered in this paper, contact safeguardingadults@bartshealth.nhs.uk
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