CONSENT AND CAPACITY – FUNDAMENTAL PRINCIPLES
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Primary Care: Mental Capacity Act & Deprivation of Liberty Quick Guide – Contacts and Sources of Guidance
	CONTACTS
	
	

	
Croydon Clinical Commissioning Group
	Rachel Blaney: Lead Nurse Safeguarding Adults at Risk
	Rachel.blaney
@croydonccg.nhs.uk

	
	Nhamo Pazvakavambwa: Nurse Practitioner for Safeguarding Adults at Risk
	Nhamo.pazvakavambwa
@croydonccg.nhs.uk
07825556938

	
Croydon Independent Mental Capacity Advocate (IMCA)
	Referral Line:
	0845 017 5198

	
	Fax:
	0208 330 6622

	
	Email:
	imca@voiceability.org

	
	Website:
	www.voiceability.org

	Croydon Deprivation of Liberty Safeguarding Service
	Phone:
	0208 760 5534

	
	Fax (secure):
	0208 256 3507

	
	Email
	dols@croydon.gov.uk

	


Court of Protection
	Applications
	www.gov.uk/apply-to-the-court-of-protection

	
	Urgent applications

	courtofprotectionenquiries@hmcts.gsi.gov.uk

	
	Phone
	0300 456 4600

	
	Out of Hours
	020 7947 6000

	Office Public Guardian
	customerservices@publicguardian.gsi.gov.uk
	0300 456 0300 
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	FURTHER GUIDANCE

	Mental Capacity Act Code of Practice
	Statutory Guidance:
https://www.gov.uk/government/publications/mental-capacity-act-code-of-practice

	Deprivation of Liberty Safeguards Code of Practice
	Statutory Guidance:
http://webarchive.nationalarchives.gov.uk/20130107105354/http:/www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/DH_085476

	Royal College GPs
	http://www.avongpeducation.co.uk/handouts/2013/disability/CIRC-Mental-Capacity-Act-Toolkit-2011.ashx.pdf

	General Medical Council
	http://www.gmc-uk.org/guidance/ethical_guidance/consent_guidance_part3_capacity_issues.asp

	Social Care Institute for Excellence
	Dedicated website – wide range of free guidance material
http://www.scie.org.uk/mca-directory/mca-tailored-for-you/forhealthstaff.asp 

	Case law updates; newsletters and resources
	http://www.39essex.com/resources-and-training/mental-capacity-law/
http://www.bjhealthlawyers.com/service/mental-capacity-and-deprivation-of-liberty-safeguards/ (other law sites are available)


Consent & Capacity: Meeting Legal & Regulatory Requirements
These steps outlined below will not necessarily occur in a linear fashion, or in the order suggested. These steps are applicable to patients aged 16 and over.You must be competent regarding the principles of consent and mental capacity prior to understanding care, examination or treatment

If the patient resists the care, examination or treatment, consider any reasons there may be for this and whether this can be provided differently. Restrictions/restraint may be necessary, but ensure that overall the care, examination or treatment remains in the patient’s best interests and the least restrictive alternative.
Proceed with care, examination or treatment where you believe this to be in the patient’s best interests. 
Document the process of determining best interests. The extent of this documentation should be proportionate to the seriousness and potential consequences of the care, examination or treatment. 
Ensuring that you consider the best interest checklist in the MCA, establish what you believe would be in the patient’s best interests (medically, emotionally, socially and psychologically), referring to an IMCA for an independent opinion where the patient has no appropriate family to consult it is a residence or serious medical treatment decision.
Ascertain if there is any evidence of a valid and applicable Advance Decision to Refuse Treatment (ADRT) which relates to the care or treatment proposed. If so, the care or treatment cannot be undertaken and alternatives should be considered.
Ascertain if there is any evidence of a Court of Protection appointed deputy or a Lasting Power of Attorney for Personal welfare, with the authority to consent/refuse on behalf of the patient for the care or treatment proposed. If so, they will be the decision-maker
Document that, in your opinion, the patient does not have the mental capacity to make the decision regarding the particular examination, care or treatment that is proposed, as they are unable to: understand/retain/weigh-up/communicate. The extent of this documentation should be proportionate to the seriousness & potential consequences of the care, examination or treatment. This should be documented on standard pro-forma where required by organisational policy. 
Proceed with care, examination or treatment
Document the process undertaken to obtain consent & that consent obtained. The extent of this documentation should be proportionate to the seriousness & potential consequences of the care, treatment or examination.
Where a patient refuses the proposed examination, care or treatment, establish if there is a particular reason & consider if the objections can be overcome or the care, treatment or examination provided differently to avoid the cause of the objection. This may lead to the giving of consent 
The valid, informed consent (oral, non-verbal / implied or written) that a patient provides is sufficient lawful authority for proceeding with the care, examination or treatment. NB: For consent to be valid it must also not be given under duress. If you have concerns, consider safeguarding
Document refusal, any known reasons for it & alternatives suggested. The extent of this documentation should be proportionate to the seriousness & potential consequences of not having the care, examination or treatment.
Ultimately, refusal must be respected (unless certain provisions of the MentalHealthAct apply).

N
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Ask the patient if they are happy to proceed with the examination, care or treatment as is proposed.
N
Y
Do you have reason to believe that the patient has not:
· Understood some or all of the information you have them? OR
· Retained the information for long enough to make a decision? OR
· Weighed up the risk / benefits of having / not having the care, examination or treatment or the various alternatives? OR
· Been able to communicate the outcome of their decision-making by any means?
Consider whether any special measures can be taken to improve the provision of information; e.g. interpreters, SALT.
Provide relevant and sufficient information about the care, examination or treatment that is proposed and any alternative options.
You must be competent regarding the principles of consent and mental capacity prior to care, examination or treatment

	Flowchart reproduced from work by, Elaine Dower of 360 Assurance  elaine.dower@360assurance.nhs.uk 
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